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thereunder, except as may be specifically agreed upon in writing.

§ 16.5 Tests and Inspections
§ 16.5.1 Tests, inspections, and approvals of portions of the Construction Work shall be made as required by the Design-
Build Documents and by applicable laws, statutes, ordinances, codes, rules and regulations or lawful orders of public
authorities. Unless otherwise provided, the Design-Builder shall make arrangements for such tests, inspections, and
approvals with an independent testing laboratory or entity acceptable to the Owner, or with the appropriate public
authority, and shall bear all related costs of tests, inspections, and approvals, unless otherwise provided in the Design-
Build Amendment. The Design-Builder shall give the Owner timely notice of when and where tests and inspections are to
be made so that the Owner may be present for such procedures. The Owner shall bear costs of tests, inspections, or
approvals that do not become requirements until after execution of the Design-Build Amendment. The Owner shall
directly arrange and pay for tests, inspections, or approvals where building codes or applicable laws or regulations so
require.

§ 16.5.2 If the Owner determines that portions of the Construction Work require additional testing, inspection, or approval
not included under Section 16.5.1, the Owner will instruct the Design-Builder to make arrangements for such additional
testing, inspection, or approval, by an entity acceptable to the Owner, and the Design-Builder shall give timely notice to
the Owner of when and where tests and inspections are to be made so that the Owner may be present for such procedures.
Such costs, except as provided in Section 16.5.3, shall be at the Owner’s expense, unless otherwise provided in the
Design-Build Amendment.

§ 16.5.3 If procedures for testing, inspection, or approval under Sections 16.5.1 and 16.5.2 reveal failure of the portions of
the Construction Work to comply with requirements established by the Design-Build Documents, all costs made
necessary by such failure shall be at the Design-Builder’s expense, unless otherwise provided in the Design-Build
Amendment.

§ 16.5.4 Required certificates of testing, inspection, or approval shall, unless otherwise required by the Design-Build
Documents, be secured by the Design-Builder and promptly delivered to the Owner.

§ 16.5.5 If the Owner is to observe tests, inspections, or approvals required by the Design-Build Documents, the Owner
will do so promptly and, where practicable, at the normal place of testing.

§ 16.5.6 Tests or inspections conducted pursuant to the Design-Build Documents shall be made promptly to avoid
unreasonable delay in the Work.

§ 16.6 Confidential Information
§ 16.6.1 If the Design-Builder or Owner receives information specifically designated as “confidential” or “business
proprietary,” the receiving party shall keep such information strictly confidential and shall not disclose it to any other
person except as set forth in Section 16.6.2. The obligations in this Section 16.6 shall survive the termination of this
Agreement.

§ 16.6.2 The receiving party may disclose “confidential” or “business proprietary” information after 7 days’ notice to the
other party, when required by law, arbitrator’s order, or court order, including a subpoena or other form of compulsory
legal process issued by a court or governmental entity, or to the extent such information is reasonably necessary for the
receiving party to defend itself in any dispute. The receiving party may also disclose such information to its employees,
consultants, contractors, or subcontractors in order to perform services or work solely and exclusively for the Project,
provided those employees, consultants, contractors, and subcontractors are subject to the restrictions on the disclosure and
use of such information as set forth in this Section 16.6. In the event either party knows or reasonably believes that
“confidential” or “business proprietary” information received from the other party has been subject to any circumstance
where the security, integrity, or confidentiality of any of the “confidential” or “business proprietary” information has been
compromised, damaged, lost, corrupted, destroyed, or the “confidential” or “business proprietary” information has been
accessed, acquired, modified, used, disclosed, or rendered inaccessible, by any unauthorized person, by any person in an
unauthorized manner, or for an unauthorized purpose, the party experiencing the breach will provide written notice to the
other party as soon as reasonably possible after it becomes aware of any breach.

§ 16.6.3 “Confidential” or “business proprietary” information shall not include information:

.1     in the public domain, or which later enters the public domain, through no action on the receiving party’s
part in violation of this Agreement;

.2     already in the receiving party’s possession and not marked as “confidential” or “business proprietary” when


