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insurance had it not expired or been cancelled. If the Design-Builder purchases replacement coverage, the cost of the
insurance shall be charged to the Owner by an appropriate Change Order. The furnishing of notice by the Owner shall not
relieve the Owner of any contractual obligation to provide required insurance.

§ 11.3 Waivers of Subrogation
§ 11.3.1 The Owner and Design-Builder waive all rights against (1) each other and any of their consultants,
subcontractors, sub-subcontractors, agents, and employees, each of the other; and (2) Separate Contractors, if any, and
any of their subcontractors, sub-subcontractors, agents, and employees, for damages caused by fire, or other causes of
loss, to the extent those losses are covered by property insurance required by this Agreement or other property insurance
applicable to the Project, except such rights as they have to proceeds of such insurance. The Owner or Design-Builder, as
appropriate, shall require similar written waivers in favor of the individuals and entities identified above from the
Separate Contractors, consultants, subcontractors, and sub-subcontractors. The policies of insurance purchased and
maintained by each person or entity agreeing to waive claims pursuant to this Section 11.3.1 shall not prohibit this waiver
of subrogation. This waiver of subrogation shall be effective as to a person or entity (1) even though that person or entity
would otherwise have a duty of indemnification, contractual or otherwise, (2) even though that person or entity did not
pay the insurance premium directly or indirectly, or (3) whether or not the person or entity had an insurable interest in the
damaged property.

§ 11.3.2 If, during construction of the Project, the Owner insures properties, real or personal or both, at or adjacent to the
site by property insurance under policies separate from those insuring the Project, or if after final payment property
insurance is to be provided on the completed Project through a policy or policies other than those insuring the Project
during the construction period, to the extent permissible by such policies, the Owner waives all rights in accordance with
the terms of Section 11.3.1 for damages caused by fire or other causes of loss covered by this separate property insurance.

§ 11.4 Loss of Use, Business Interruption, and Delay in Completion Insurance
The Owner, at the Owner’s option, may purchase and maintain insurance that will protect the Owner against loss of use of
the Owner’s property, or the inability to conduct normal operations, due to fire or other causes of loss. The Owner waives
all rights of action against the Design-Builder for loss of use of the Owner’s property, due to fire or other hazards
however caused.

§ 11.5 Adjustment and Settlement of Insured Loss
§ 11.5.1 A loss insured under the property insurance required by this Agreement shall be adjusted by the Owner as
fiduciary and made payable to the Owner as fiduciary for the insureds, as their interests may appear, subject to
requirements of any applicable mortgagee clause and of Section 11.5.2. The Owner shall pay the Design-Builder its just
share of insurance proceeds received by the Owner, and by appropriate agreement the Design-Builder shall make
payments to its consultants and Subcontractors in similar manner.

§ 11.5.2 Prior to settlement of an insured loss, the Owner shall notify the Design-Builder of the terms of the proposed
settlement as well as the proposed allocation of the insurance proceeds. The Design-Builder shall have 14 days from
receipt of notice to object to the proposed settlement or allocation of the proceeds. If the Design-Builder does not object,
the Owner shall settle the loss, and the Design-Builder shall be bound by the settlement and allocation. Upon receipt, the
Owner shall deposit the insurance proceeds in a separate account and make the appropriate distributions. Thereafter, if no
other agreement is made or the Owner does not terminate the Design-Build Contract for convenience, the Owner and
Design-Builder shall execute a Change Order for reconstruction of the damaged or destroyed Construction Work in the
amount allocated for that purpose. If the Design-Builder timely objects to either the terms of the proposed settlement or
the allocation of the proceeds, the Owner may proceed to settle the insured loss, and any dispute between the Owner and
Design-Builder arising out of the settlement or allocation of the proceeds shall be resolved pursuant to Article 15. Pending
resolution of any dispute, the Owner may issue a Change Directive for the reconstruction of the damaged or destroyed
Construction Work.

ARTICLE 12   UNCOVERING AND CORRECTION OF CONSTRUCTION WORK
§ 12.1 Uncovering of Construction Work
The Owner may request to examine a portion of the Construction Work that the Design-Builder has covered to determine
if the Construction Work has been performed in accordance with the Design-Build Documents. If such Construction
Work is in accordance with the Design-Build Documents, the Design-Builder shall be entitled to an equitable adjustment
to the Contract Sum and Contract Time as may be appropriate. If such Construction Work is not in accordance with the
Design-Build Documents, the costs of uncovering the Construction Work, and the cost of correction, shall be at the
Design-Builder’s expense and shall not result in a change in the Contract Time except as otherwise permitted in this
Agreement.


